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Lean Green:  
StreamLininG 
Peru’S 
environmentaL 
Framework
Following an unusual 
impasse between peru’s 
Congress and executive 
branch, the president of 
Congress has passed the 
general environmental 
act, which supersedes the 
environmental and Natural 
Resources Code of 1990. 
Karim Kahatt, of de la 
puente & Kahatt abogados, 
explains how the new law 
could clear up some of the 
confusion in this area. 

As a cross-sectoral framework law, the act 
consolidates the environmental legal 
regime of the country. Some things have 

changed, of course, but essentially the act aims 
at setting the guiding principles for the system, 
without getting down to details. Except for a few 
novelties discussed below, specific legal regulations 
covering waste management, hazardous substances, 
water rights, protected areas, and environmental 
aspects of extractive industries, among other areas, 
are not significantly affected. 

Although intrinsically an instrument 
of regulatory control, the act incorporates 
contributions from other models of environmental 
governance. As a formal piece of legislation, 
it naturally adopts a command and control 
approach and relies mainly on directives and 
sanctions. However, it also allows some room for 
other models of environmental governance to 
contribute towards a potentially more balanced, 
democratic and dynamic regime. The act not 
only acknowledges, but also encourages civil 
society participation and criticism, market-based 
incentives, voluntary forms of self-regulation 
and corporate social responsibility, and even 
cooperative forms of environmental governance 
such as the implementation of multi-stakeholder 
partnerships.

It adds two new principles to environmental 
law and policy: the ‘principle of environmental 
justice’, which reaffirms the right of citizens to 
have access to the judiciary and administrative 
authorities responsible for environmental matters; 

and the ‘principle of environmental governance’, 
which seeks to guarantee the effective 
participation of all stakeholders in environmental 
policy making, conflict resolution and consensus 
building.

The act devotes an entire section to 
information access and public participation 
in public environmental management, which 
contextualises the existing regulations. Regulatory 
responsibilities, however, remain within each 
economic sector, mainly through environmental 
assessment mechanisms. There might be changes 
down the line, when the sectoral regulations 
on public participation are revised to meet the 
provisions of this act. Its potential to bring about 
change, therefore, will need to be assessed at the 
sectoral level.

The act also lays down the legal framework 
for the creation of market-based instruments 
that promote and reward environmentally sound 
practices through the taxation system, budget 
allocation mechanisms and promotion measures. 
A similar scheme was introduced in the 1990s, 
but did not yield concrete legal mechanisms for 

incentives, probably due to the government’s 
bias for regulatory control instruments such as 
environmental impact assessments and the like. 

The National Environmental Council—
CONAM—formerly a coordinating agency 
only, has been redesignated the National 
Environmental Authority, and been granted 
monitoring, control and enforcement powers. 
This will change the current system whereby each 
ministry was the sole environmental authority 
for the corresponding sector. The enforcement 
and sanctioning regime will be defined by a 
new Common Regime for Environmental 
Enforcement and Control, which is to be 
approved by the president of the Council of 
Ministers.

The creation of an independent, cross-sectoral 
environmental authority has been a vigorously 
debated issue. The Environmental and Natural 
Resources Code had called for a centralised 
environmental authority. However, the Private 
Investment Framework Act of 1991 amended this 
and established that the environmental authority 

for each sector would rest with the corresponding 
ministry. This provision created a serious dilemma 
for some ministries, which were required to 
simultaneously promote the development 
of economic activities, and enforce the 
environmental legal regime within that sector. The 
outcome was the subordination of environmental 
considerations to economic priorities, which in 
turn weakened the government’s institutional 
capacity and affected its credibility.  

Given the overwhelming criticism and 
the complexity of this issue, the designation 
of CONAM as the National Environmental 
Authority with enforcement powers is welcomed. 
Furthermore, the act calls for the formation of 
a working group that will assess the functions 
of government agencies at all levels. It will 
have potentially overlapping environmental 
competences, in order to propose the required 
revisions that are expected to address the 
ambiguity that characterises the current regime.

The act expressly recognises the right of rural 
and native communities to benefit from freely 
accessible natural resources, so that they meet their 
basic needs and guarantee their livelihoods. This, 
however, does not equate to an unconditional 
right over minerals, hydrocarbons and other 
natural resources—there are formal procedures 
for obtaining the rights to their exploitation. 
This, and other related provisions in the act, 
have been triggered by the need to avoid social 
conflicts linked to extractive industries projects, 
which have been all too common in recent years. 
These provisions, however, could increase the 
expectations of local communities, and so may 
exacerbate the very conflicts that the act seeks to 
address. 

While there are several other specific points 
in the act, the key question is whether it will be 
able to improve environmental quality and solve 
associated social problems in Peru. An initial 
assessment of this statute reveals that although 
comprehensive and advanced in many respects, it 
would be naive to expect that things will change 
in the short term as a result of this act alone. 
Some critics have pointed out that little can 
be accomplished, even with the most advanced 
legislation, without consistent and predictable 
institutions and a national environmental policy 
that is strictly implemented and enforced. While 
it does provide for the creation of the National 
Environmental Policy, as a guiding instrument 
for government agencies at all levels, civil society 
and market agents, the reality is that thus far, the 
government has not produced a systematic and 
coherent set of guidelines in this realm, let alone 
secured their effective implementation. 

For these reasons, the ultimate question is 
whether the state will go beyond good intentions 
and programmatic statements, whether it will 
reach the ground of institutional strengthening 
and effective implementation and enforcement of 
policies and regulations.  LL

It would be naive to 

expect that things will 

change in the short  

term as a result of this 

act alone


